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37 CFR 41.41 REPLY BRIEF TO SECOND EXAMINERS ANSWER 

SIR: In response to the examiner's answer dated 7/8/2009, the applicant files this reply brief. 
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I. RESPONSE 

On the merits of the examiner's answer dated 7/8/2009, it contains no new arguments. AU 
of the issues raised by that examiner's answer were addressed by the reply brief filed 6/8/2009. 
The appellant relies upon that prior reply brief Moreover, the BPAI should exclude 
consideration of the second examiner's answer addressing the same appeal brief because the rules 
contemplate only "a written answer", not plural answers, to an appeal brief 37 CFR 41 .39(a)(1). 

II. COMPLAINT 

The applicant is transmitting a copy of this reply brief to the Director's oflTice, along with 
a letter requesting the Director take action to prevent the examining corps behaving in this 
fashion in the future, specifically to sensitize the members of the corps to the consequences on 
the applicants, of their actions or inactions. 

III. STATEMENT OF MATERIAL FACTS 

The USPTO dated an examiner's answer 5/29/2009. It is 41 pages long. 

The appellant filed a reply brief on 6/8/2009 to the 5/29/2009 examiner's answer. 

The USPTO dated a paper 6/24/2009 stating "The reply brief filed 6/8/09 has been 
entered and considered. The application has been forwarded to the Board of Patent Appeals and 
Interferences for decision on the appeal." 

The USPTO dated a second examiner's answer 7/8/2009. It is 41 pages long. 

The examiner's answer dated 7/8/2009, numbered page 3, first line, states "This is in 
response to the appeal brief filed 8/22/08 appealing from the Office action mailed 5/3/2008." 
That is the same brief identified as the brief to which the first examiner's answer was responsive. 

After time spent considering the substance of the second examiner's answer dated 
7/8/2009 and how to respond, the undersigned reviewed the prior examiner's answer and then 
compared, paragraph by paragraph, the examiner's answers dated 5/29/2009 and 7/8/2009. 

The examiner's answer dated 7/8/2009 is, as far as the undersigned can tell from that 
review, substantively identical to the examiner's answer dated 5/29/2009. 

Attached to the end of the examiner's answer dated 7/8/2009 is an IDS containing initials 
of the examiner dated 7/2/2009, that is a date after the USPTO's paper noting the reply brief filed 
6/8/2009. 
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IV. REASONING FOR THE COMPLAINT 

The second examiner's answer on this appeal dated 7/8/2009's statement that it is "in 
response to the appeal brief filed 8/22/08" is both false and misleading. The 7/8/2009 examiner's 
answer is almost certainly, given the existence of the 6/24/2009 USPTO paper noting the file 
being forwarded to the BPAI, in response some off the record internal requirement for the 
examiner to correct the record by noting references filed in an IDS and not yet of record. 

The de facto re-issuance of the same examiner's answer, as a convenient for the 
examining corps mechanism to get the IDS entered on the record, without thought of the 
consequences to the applicant, is both procedurally improper, and evidences a lack of concern for 
the applicant. 

The second examiner's answer is procedurally improper because 37 CFR 41.39 
contemplates "a written answer to the appeal brief, not multiple answers in response to one 
appeal brief 

The second examiner's answer evidences a lack of concern for the applicant because it 
fails to identify to the applicant that it was, in fact, not a new examiner's answer, was only issued 
in response to some other issue other than the appeal brief, that it raised no new issues on the 
merits, and in fact it affirmatively represented, improperly, that it was in response to the appeal 
brief, thereby requiring the undesigned's substantive review. 

Respectfully Submitted 
8-14-2009 /RichardNeifeld#3 5,299/ 

Richard Neifeld, Registration No. 35,299 
Attorney of Record 

ran 

date/time code: August 14, 2009 (5:47pm) 
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